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What makes these stories so remarkable is
that they are utterly contrary to the facts in
North Carolina. The campaign for “malprac-
tice reform” is fueled by four myths, none of
which have any basis in reality.

Myth  No.  1:  “An  explosion  of  frivolous
lawsuits.”  

Four years ago, the National Academy of
Sciences’ Institute of Medicine concluded
that between 44,000 and 98,000 Americans
die every year in hospitals because of prevent-
able medical errors.1 Based on those statistics,
1,200 to 2,800 North Carolinians die in hos-

pitals each year as a result of medical mis-
takes—an average of three to eight deaths per
day.2 The number of non-fatal injuries
caused by medical errors far exceeds the num-
ber of deaths. A recent study by the
Commonwealth Fund showed that injuries
caused by preventable errors occur in about
two percent of hospitalizations.3 At that rate,
approximately 18,000 North Carolinians are
injured by medical mistakes in hospitals each
year.4 That figure understates the human toll
of malpractice, because it does not include
those who are injured by medical negligence
outside hospitals.5

In view of this epidemic of injuries caused
by medical negligence, the number of mal-
practice lawsuits filed in North Carolina is
remarkably small. Injured patients filed an
average of 617 medical malpractice suits per
year from 1998 through 2003—only a frac-
tion of the thousands injured or killed by
malpractice. The number of malpractice fil-
ings has been stable, rising only 1.0% per
year from 2000 to 20036—less than the rate
of population growth in North Carolina,7

and far less than the rate of growth of the
state’s physician population.8

Formidable legal and economic barriers
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combine to discourage patients from filing
malpractice claims. Rule 9(j) of the North
Carolina Rules of Civil Procedure—a proce-
dural hurdle that applies only to malpractice
cases—provides that an injured patient can-
not file a malpractice lawsuit unless a quali-
fied doctor has determined that the claim has
merit and is willing to testify. Patients face the
daunting task of finding medical experts who
will break the “code of silence” and testify
against a colleague. Malpractice cases are
notoriously expensive and difficult to win.
The routine malpractice case requires the
patient and her lawyer to incur upwards of
$50,000 in litigation expenses. The complex
case requires an investment of more than
$100,000 in expenses, and many hundreds of
hours of attorney time. If the patient loses,
neither the patient nor the lawyer is paid any-
thing. Recognizing these obstacles, attorneys
know they risk financial ruin unless they file
well-founded malpractice claims. 

Myth  No.  2:  “Outrageous  jury  verdicts.”  
North Carolina juries are conservative in

medical malpractice cases, consistently favor-
ing the health care provider over the patient.
Studies have repeatedly confirmed what
lawyers know from experience: malpractice
plaintiffs in North Carolina win at trial about
20% of the time.9 In the rare case that a
plaintiff obtains a favorable verdict, the
amount of the award reflects the severity of
the injuries and the cost of treatment. If the
jury’s award is excessive and unsupported by
the evidence, the trial judge will throw out
the verdict and order a new trial.

In 1998 the North Carolina
Administrative Office of the Courts (AOC)
began to compile data on medical malprac-
tice lawsuits. The AOC data demolish the
contention that malpractice defendants need
legislative protection from North Carolina
juries. Patients and their families filed 3,700
medical malpractice lawsuits between 1998
and 2003.10 Of those cases, 2,772 had been
resolved as of the beginning of 2004.11

Among the resolved medical malpractice law-
suits, 99 (4%) went to trial.12 Of the 99 tried
cases, only 21 (21.2%) were decided in favor
of the plaintiff.13 The median jury award was
$300,000, with only three verdicts of more
than $1 million.14

Myth  No.  3:  “Malpractice  insurance
premiums  are  skyrocketing.”  

From 1989 through 2002, Medical

Mutual of North Carolina—the largest
writer of malpractice insurance in North
Carolina—increased its base premium rate
3.8% per year.15 During the same period, the
cost of medical services, including physicians’
services, increased at an average annual rate of
5.3%.16 Thus, victims of malpractice faced
sharper increases in medical costs for treating
their injuries than doctors faced in their lia-
bility premiums.

In 2001 and 2002, when the stock and
bond markets dropped sharply, insurers
raised premiums to compensate for a lower
return on their investments.17 In 2002,
Medical Mutual increased its premiums by
12%.18 That increase was modest in compar-
ison with premium hikes consumers faced for
property, casualty, and health insurance.19

Even with recent increases, most North
Carolina physicians pay moderate malprac-
tice premiums. In its 2003 rate filing to the
North Carolina Department of Insurance,
Medical Mutual disclosed that the average
collected rate per insured in 2002 was
$9,192.20 Those rates are comparable to pre-
miums charged by other companies. The
North Carolina Department of Insurance
recently released comprehensive data demon-
strating that the average earned premium per
physician in 2002 was less than $9,000.21

Myth  No.  4: “Doctors  are  leaving  North
Carolina  because  of  malpractice  law-
suits  and  high  insurance  premiums.”

The number of physicians per person in
North Carolina has risen steadily, from 12
doctors per 10,000 population in 1979 to 16
per 10,000 in 1990 to 20 per 10,000 in
2001.22

We hear claims that obstetricians are leav-
ing North Carolina in droves because of mal-
practice lawsuits. Let’s look at the facts. From
1995 to 2000, the population of North
Carolina increased from 7.2 million to 8.2
million—an increase of 2.3% per year.23

During the same period, the number of
obstetricians practicing in North Carolina
increased from 747 to 937—an annual rate
of increase of 4.2%.24 In other words, the
number of obstetricians in North Carolina
has grown almost twice as fast as the state’s
population.

Recent studies by the General Accounting
Office refute the notion that malpractice law-
suits are causing a crisis in access to health-
care. The GAO carefully reviewed reports by
provider groups in five states claiming that

malpractice pressures had caused physicians
to close their practices or reduce services. The
GAO found that problems were “limited to
scattered, often rural, locations and in most
cases providers identified long-standing fac-
tors in addition to malpractice pressures that
affected the availability of services.”25 Those
“long-standing factors,” familiar to most
health care providers in rural North Carolina,
include professional isolation and distance
from major medical centers.

Although the traditional gap in access
between rural and urban areas persists, strik-
ing new evidence shows that North Carolina
is narrowing the gap. A GAO report released
in October 2003 confirms rapid physician
growth in metropolitan North Carolina, with
the number of physicians per 100,000 popu-
lation increasing from 221 in 1991 to 257 in
2001, an increase of 16.3%.26 At the same
time, the number of physicians per 100,000
population in nonmetropolitan North
Carolina grew almost twice as fast, from 96 to
125, a 30.2% increase.27 Thus the facts belie
the claim that the General Assembly needs to
enact radical malpractice “reform” to stem an
exodus of doctors from rural North Carolina.

The lobbyists for the insurance industry
say that North Carolina will attract more
doctors if we copy the malpractice “reforms”
that California enacted in 1975.28 But while
North Carolina’s doctor population was rap-
idly growing in the 1990’s, the number of
doctors per capita in California was stagnant.
In nonmetropolitan areas from 1991 to
2001, the number of physicians per capita
grew twice as fast in North Carolina as in
California (30.2% v. 15.2%).29 From 1991
to 2001, while the number of physicians per
capita in metropolitan areas increased 16.3%
in North Carolina, the rate of growth in
California was only 1.8%.30 Doctors are
flocking to North Carolina and abandoning
California. Why should we follow
California’s example?

“Defensive  Medicine”
Advocates for malpractice “reform” claim

that the tort system increases medical costs by
encouraging doctors to practice “defensive
medicine” to avoid lawsuits. The argument
fails to withstand scrutiny. A recent GAO
report identifies numerous flaws in surveys
purporting to demonstrate the prevalence
and costs of “defensive medicine.”31 As the
GAO notes, when health care providers have
“revenue-enhancing motives” to order tests or
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procedures, we should “interpret with cau-
tion” claims that those practices were induced
by “defensive medicine.”32 Moreover, man-
aged care has significantly mitigated the effect
of defensive practices: in today’s environ-
ment, insurance companies will only pay for
procedures of proven efficacy.33

If a procedure is demonstrably effective
and increases patient safety, a conscientious
physician should offer that option to her
patient, just as she would to a member of her
own family. That is simply good medical care,
not “defensive medicine.” 

What  Can  Be  Done?
Four constructive measures will protect

patient safety and reduce premiums paid by
health care providers:

1. Reduce malpractice by reforming and
strengthening the Medical Board. The
North Carolina Medical Board has been
passive and ineffective in identifying and
sanctioning incompetent physicians. When
bad doctors are not disciplined, good doc-
tors pay for their mistakes through higher
premiums. The board should be reconstitut-
ed so that it is independent of the Medical
Society, the doctors’ trade association. The
new board should be adequately funded and
staffed. When three or more malpractice
payments have been made on behalf of a
particular doctor, the board should be
required to conduct an investigation of the
physician and publicize its findings. 

2. Implement effective insurance regula-
tion. The commissioner of insurance should
be given more power to regulate malpractice
rates. Public hearings should be mandatory
when a proposed rate hike exceeds 10%.

3. Reduce litigation costs. A significant
factor driving premium increases is the rapid
escalation in litigation expenses. Plaintiffs
and defendants should be limited to two
experts per side in a particular specialty.
Expensive expert depositions should be
replaced by written expert reports.

4. Give targeted tax credits to physicians
in underserved areas. Doctors in critical spe-
cialties practicing in poor, underserved com-
munities should receive tax credits for their
premium payments.

Conclusion
For more than 200 years jurors in North

Carolina have responsibly exercised their
duty to determine fair compensation for
people injured by negligence. We trust juries

to decide damages when someone is injured
or killed in an automobile accident. We
trust juries to make life or death decisions in
death penalty cases. But now we are being
told that juries and judges cannot be trusted
to decide damages in medical malpractice
cases, and that health care providers—
unlike everyone else—should not be held
fully accountable for the consequences of
their negligence.

The legal system promotes patient safety
by holding doctors, hospitals, and nursing
homes accountable for their mistakes.
Dismantling the mechanism that protects
patient safety will only increase the risk of
injury by medical errors. Consumer groups
and health care providers should work
together to prevent malpractice and imple-
ment effective insurance reform. Members
of the legal profession should support meas-
ures to reduce litigation costs, while vigor-
ously opposing attacks on the jury system. 

Burton Craige is with the Raleigh firm of
Patterson Harkavy, LLP.
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