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PROCEDURAL HISTORY

.Plamtlff Joan Faulkner was severely burned i 1n an operatmg toom ﬁre on June 25

.2002 at Franklin Reglonal Medlcal Center (“FRMC”) in Loulsburg On Aprli 7, 2003
Mrs Faulkner. and her husband John Faulkner filed. this med1ca1 malpraottoe action,’
seekmg compensatory damages from" defendant Health ‘Management Assoelates, Inc.
(“I—H\/LA”) a Florida-based company that owns and’ operates FRMC, defendant Loulsburg
HMA, Inc,, the HMA sub31d1ary that employs Kevm Henson the anesthes1a prov1der, f
rdefendant Lemuel G. Yerby, 1, M.D., (“Dr. Yerby”) the surgeon who performed the

’operatlon and defendant Triangle Surglcal Associates, P.A., Dr. Yerby s surg1ca1 group :

! Plainfiffs also sued Dr., Steven Schwam, an anesthes1ologlst who was present durmg part of the .
operation. On September 30, 2004, plamtlffs dismissed their claims agamst Dr. Schwam



-A -’l'“he parties engaged in 'e);tensix're dieeovery. .- When HMA refused "‘tores:pond to .
.plaintiffs" initial discovery_ re'queats, plaintiffs filed a motion to eompel' divseovery,.which :
was granted by Judge Kenneth -Titua, Exhibit' 1. One part of Judge Titus’ order‘required
HMA to produce rnformatlon about operatmg room fires at- other HMA hosp1tals_
: (Interrogatory No. 8 and Request for Productlon Nos 30 31 and 32) When HMA failed :

to oomply w1th Judge Tltus order, pla1nt1ffs filed a motlon for sanotlons whlch was
.granted by Judge Howard Manmng, Jr Exhlblt 2.

Under the court’s compulsmn, HMA d1sclosed in mterrogatory answers that two‘

pat1ent’s were burned in operatmg room fires-in HMA hospltals in South Carohna andr- _ L

‘ .Georgla in 1999 and 2000 Exhlblt 3 HMA falsely descrrbed the, patlents burns as - .
superfielal » Id -The Georgra patrent described by HMA as havmg suffered “only |
superﬁclal burns to the left eyelid and eheek ? 1d in fact sustamed extensive, drsﬁgurlng
| burns from above the eye down to his-upper hp Exhibits 4, 5 (photos of- Georgia
: patlent) Exh1b1t 6 at 103 Slmrlarly, HMA'’s mterrogatory answer mlsstated the extent of
the South Carolma patlent’s mjurres ‘Ina deposmon in that caSe, the South Carohna
Asurgeon descrlbed the ﬂre “She had ﬂames eommg out of her nostnls A i was a’
3 .terrlfymg event, 2 Exhlbtt 7 at 45 50. Accordlng to the surgeon, the pataent had “second'
rdegree” burns “deeper . than we had 1n1t1a11y appremated » Id at 54..
o After plalntlffs Iearned about the South Carohna and Georgla fires, they sought to - |
' depose HMA officials in Florrda HMA tried to block the deposmons by ﬁlmg a motion A |

for protective order, which was'denred by Judge Leon Stanback. Exhibit 8.



~In the deposrtlons of senior HMA ofﬁcers in Flortda p1a1nt1ffs learned that HMA

took no remedial action after the South Carolma and Georgra ﬁres to protect other

patients in HMA hospltals Based on that mformatron pla1nt1ffs moved to amend thelr' -

' 'complatnt to add a clarrn for punttlve damages agalnst I—IMA HMA filed a lengthy brief :
rin opposmon Judge Ronald Stephens granted the motron to amend (Exhlhtt 9) and' o
| 'plamtrffs ﬁled their Second Amended Complaint on November 2, 2004 |
In the Florida deposrttons,' HMA ofﬁmals testified that key decmton' makers Page
Vaughan and Anthony Barber were not- employed by defendant Health Management
. Assoolates, Inc but mstead by “Hospital Management Assoelates Inc ? an- HMA
“subsidiary not named as a defendant, and not ment1oned in any pl‘iOI’ testimony or in any
documents produced in drscovery Com par EXthlt 10 at- 89 (I-IMA Vice Presrdent
~-T1mothy Parry testrﬁes that Vaughan s employer is “Hosp1tal Management Assocrates |
'. Inec.”) w1th Exh1b1t 11 at 4, 14 (Page Vaughan testlﬁes that he is employed by “HealthA
Management Assoc_rates and has never been employed by or heard of an ent1ty called
“Hosprtal Management Assocrates”) _qp_ar_ e Exhibit 12 at 4-5 (Anthony Barber testrﬁes
‘that_he is employed by “Hosp1tal Management Assomates”) w1th EXhlblt 12 at 45 46
(Barber identifies himself in correspondence with Dr. Faulkner as employed by “Health
. Management Assoelates Inc.”).  To.verify the 1dent1ty of the employer plaintiffs
“requested HMA to produce the personnel ﬂles of Vaughan and Barber When_- HMA :
reﬁ.ls_ed, plamtrffs filed another motion to compel dlscovery.- On November 22, 2004,
lJudge Stafford Bullock ordered HMA to produce .the. personnel ﬂles._ for an '-:z'n camerq' .

~inspection. Exhibit 13. Judge ,'Robert Hobgood co,ndu_cted the inspection on December




| 2(l; 2004, On Januarj 3, 2005, Judge Ilobgood issued an- order finding that th'e personn'el B
lﬁles “conclusively’; es_tab_lish' that Vaughan and Barber were hot_h employed _.llayrdefendant -
F]IVIA, an_d were not ernployed by “'_Hospital Management Asso‘ciates.” Exhihit 14 |

On August 5, 2008, HMA moved for partial summary judgment 'on the issue of
’ ?uniti’ve damaées.‘ | o | o .7 o

'STATEMENT OF FACTS |

L The Fire at FRMC and I—IMA S Response

' A_. ' Mrs Faulkner Is Burned in an Ooeratm,q Room Fire at FRMC

On June 25 2002 Mrs, Faulkner age 43 entered Franklm Reglonal Medlcal

Center (“FRMC”)'m Lo'uasburg for a blopsy of a lymph node in her neck.’ _The outpatrent

surgery was expected to last about one hour Dr: Yerby performed the operatron Kevm o

Henson a nurse anesthetlst employed by FRMC provrded anesthesra Durmg the
_operation, Hensori administered supplemental oxygen to Mrs. Faulkner by _nasal cannul_a
- and face rnask; Yerby-f used an- electr'o‘surgical un_it (FSL—T)"m perforrning'_the o'pe'ratiOn. I'
While Yerby was using the ESU, a flash ftre ignited under' the surgical drapes, severely |
burning Mrs; Faulkner’s face, neck and upper chest After the. ﬁre was extmgulshed
Mrs, Faulkner was transferred to the post-anesthe51a recovery area and then takcn by

'ambulance to the Burn Center at the Umversrty of North Carolma in Chapel Hlll She

remamed in the Burn Center for 19 days Desp1te reconstructlve surgery, Mrs Faulkner. L

is. permanently scarred and disfigured. See- Second Affidavit of _Jo_hn - Faulkner o

(photographs of M. Faulkner before and after fire). .



| B. HMA Destrovs the Evrdence

An FRMC pohcy spells out speclﬁc procedures to be followedlm the event of an
operatmg room ﬁre Exhlblt 15. The pohcy states “It is essenttial that all equlpment_
. involved in the fire . . be preserved for exannnatlon by an authonty attemptmg to_ |

—-detemune the cause. . . . Id at D Accordmg to the hospital pohcy, “The area mvolved
 with.all mvolved 1tems in place should be closed off and secured, for later exammatmn :
.by responsible authorlty ? 1d, at G(d) -

Cynthra Pulley, FRMC ] Dlrector of Risk Management and Quahty, arrived in the
operatlng room a few minutes aﬁer the ﬁre was extmgulshed before Mrs. Faulkner was
" transferred to the recovery room. Exhlblt 16 at 5 16 17 Pulley observed that the |
materials burned in the fire had been thrown in “one b1g mass” on the ﬂoor Id. at 25 In
violation of hosp1tal pohc1es, ‘Pulley pernntted hospxtal staff to place 1 the burned 1tems,_
_ 1nclud1ng the surglcal drapes towels and face mask ina bag wrth contammated trash and _' ,'
.'to take the bag to a dumpster Id at 19-20 27 Pulley never retrleved the burned 1tems ,

1d.at27.

In dlscovery, plamt1ffs asked the HMA defendants to produce “All 1tems burned -

or partially burned in Joan Faulkner s operation on June 25, 2002, including, but not
llmlted to, surglcal drapes surglcal gloves, nasal cannula and face mask ” EXhlblt 17
| (Request for Production No 26) The HMA defendants responded “No 1tems were -
'retamed from the fire: The materlals mvolved in the ﬁre were either destroyed or

disposed of by the cle_amng crew.” m.



C. AHMA'Breaks its Promise to the Faulkners o

At the time of the fire, Dr. Faulkner a farmly practice physrcran, was employed by
I—]MA as Med1cal Dlreotor of the Perry-Medders Medlcal Group 1n Loulsburg, and was a
“member of the medroal staff at FRMC. Exh1b1t 18 (Afﬁdavrt of J ohn Faulkner at % 2) |

HMA owns and operates FRMC and Perry-Medders Id at 93.

One week aﬁer Mrs Faulkner was burned Dr Faulkner met W1th three HMA'. ;

~officers: FRMC Executlve Dlreotor Tom Dunnrng, FRMC Chlef Operatmg Ofﬁoer Scott'

McIntyre, and HMA.: Reglonal Vrce Pres1dent Page Vaughan Dunnmg sa1d that - an'.

-:outsrde agenoy was performmg an 1ndependent mvestrgatron of the cause of the ﬁre Dr

'Faulkner requested that he and Mrs Faulkner be prov1ded wrth a copy “of the entu‘e -

wrrtten mvest1gat1ve report. In response, Dunmng said that the Faulkners would be given
. acopyof the full report Id. at 1] 4,
- In July 2002, Cynthra Pulley, FRMC’s rrsk manager 1nformed Dr Faulkner that

“ECRI” was the out31de agency that had been retamed to mvestlgate the eause of the ﬁre

Id. at v 5. Pulley told Dr Faulkner that he could expeot to see the ECRI report if 1t was' L |

: not damagrng to the hospltal but 1f the report was damagmg to the hosp1tal he should not'
expect to see any of it; Id: at 1] 6. |

On several occasions in July and August 2002, Dr Faulkner asked Dunnrng and-

‘Pulley for a copy of the ECRI report At first they told Dr. Faulkner that the report had_ .

not been oompleted Later they told hnn that the report ‘had been completed but that the
. Faulkners would not be provided a copy of the report or mformed of its contents Id at .

7; see HMA Answer to Second 'Amended Complaint, § 24. -



D. HMAFrres Dr. Faulkner

Accordmg to Gmger Ellis, clinic adrmmstrator of the Perry-Medders Medrcal :
Group, Dr Faulkner was a productrve physic1an who exceeded HMA’s produetrvrty
goals Exhrbrt 19 at 4- S, 19 20 Ellis always heard good comrnents from Dr. Faulkner s
. patrents 1d. at 20 Dr. Faulkner had posrtrve mteractrons with clmrc staff and wrth Elhs :

'Id at 20 Betty Burnette, a veteran nurse manager at the hosprtal descrlbed Dr, Faulkner
~in her deposrtron' “He was a tvonderful doctor and patlents loved him. .. ; Not anyone
more carmg or-good. to his patrents » Exhlblt 20 at 16-17. . |

When Mrs. Faulkner was burned HMA and Perry-Medders gave Dr Faulkner a'
| leave of absence. to car¢ for his wife and their five otnldren Exh1b1t 19 at 38 39, Exh1b1t
.,21 at 68-69, 73-74 On August 30 and September 3, 2002, Cynthra Pulley, FRMC s -

Director of Rrsk Management recerved calls’ from ECRI reportrng that Dr. Faulkner had

'called ECRI askmg for mformat1on about its lnvestrgatlon Exhlbrt 22 (Exhrbrt 8 to- i_ o

.~ Pulley H), Exhlbrt 23 at 57 63. HMA responded swrftly on September 11 2002 w1thout-
'any prror notice, Tony Barber, I—IMA s Drreetor of Phys1cran Praetrce Managernent sent,_ _
' Dr. Faulkner a letter by certified marl termrnatmg hrs employment and ordering him to -
vacate the premrses 1mmed1ately Exhibit 24 On the followmg day, Barber came to the |
PMMG chme in Lou15burg and 1nformed Elhs, the clinic admrmstrator, that HMA had
terrrnnated_ Dr.'Faulkner S employment.- Exhibit 19 at 13, 42-43, _El,lls had _rec_eryed no -
| advance notice that Dr Faulkner was to'be fired, and. had not requested tbat_ he lb.e :
terrninated. E_ at 42, | 'El_lis was “surprised” 'to hear th_e news. 1_(_1_ Barber told Ellis that

the firing was f‘without‘oause.’l Id. at 43,



'On the same“day, Barber summoned'Dunning fo the clinic, informed him that Dr.
Faulkner had been termmated and gave him a copy of the ternnnatlon letter Exhibit. 21 .
| at 80 83, Dunmng, who had not known that Dr Faulkner s employment was in

‘ jeopardy, was “shocked” by the news that he had been fired. 1d. at 80 81

Il The ECRI Report
: On March 14, 2003 through their attorney, the Faulkners wrote Tlmothy R. Parry,
Semor Vrce Presrdent and General Counsel of HMA to request again.a copy of the ECRI
report and asked Parry to- respond by March 28 2003 Exhrbit 18 at 8; Exhlbrt 25 No
one responded fo the letter Exhlblt 18 at 11 8 | | |

, The Faulkners ﬁled suit on Aprll 1, 2003 In depos1t1ons of hosprtal ernployees,'
they learned that Albert Dechhemond a semor ECRI engmeer, had mvestlgated the ﬂre-
at FRMC HMA successfully resrsted producmg DeR;chemond S report unt1l HMA .
named h1m as an expert witness. At DeRlchemond’s deposrtmn on September 15 2004, _
HMA ﬁnally produced the report it had prormsed the’ Faulkners more than two years
. before Exhibit 26 at 6.
_ ECRI,..formerly kno\yn.as the Emergency Care Research. lnstitute, | isa nonproﬁt

health servi_ces resecarch agency established in 1955. Since the 1970’s, ECRI "has

investigated surgical 'ﬁres‘ researched their causes, participated in the development of

: -ﬁre—related safety standards, and publlshed frequently on the issue.
Two days after- the fire at FRMC HMA 8 habrhty insurer contracted wrth ECRI to . |
' cond_uct an 1nvest1gat1,on Id. at 45 Dechhemond who has mvestrgated scores of

surgical fires, id. at 16, interviewed all _rnembers of the surgrcal team, -rev1ewed the



medleal records and examined the ESU and exemplars of devrces used in Mrs Faulkner s
- operation. On September 18 2002, he sent his report to HMA’s a’rtorney Exhrb1t 27

- In h1s feport, Dechhemond descnbed the sequence of events immediately: before
and after the fire. Mirs. Faulkner was rece1v1ng supplemental oxygen at a rate of 2 liters
per minute. Dr. Yerby was drssectmg the lymph node wrth an electrosurgrcal umt
'. ‘(ESU) Suddenly sparks and a flash were noted at the surgrcal srte and a ﬁre erupted
W1th a Whooshrng noise- and hght under the drapes The whoosh sound is typrcal of -
'the rapid spread and evolutron of an oxygen~enrrched fire.” Id. at 3 see Exhrblt 54 at 79
(nurse heard “swoosh” sound hke a “charcoal grrll” lrghtmg) DeRlchemond explamed
how oxygen flowed from the face mask along a channel in the towels and drape toward |
- the surgical site. Id. at 3. He concluded: “This ﬁre_was_caused b'y sparks or heat from
| electrosurgical cutting and coagulation inan -oxygen-enriched atmosphere at the surgical |

”3

site.”  Id: at 4. At the close of his report DeRrehemond noted “To mrmmrze the

llkelrhood of such a ﬁre, ECRI has long recommended many precautlonary measures.”

- 1d.

1L Srmnle Precautions Can Prevent Surgical Fires -
Long before 2002 mult1ple authorities- recommended safety precautrons that -
would have preven_t'ed Mirs, Faulkne_r S ﬁre. The guld_mg prmc1ples are el_ementary,_.

1) The surgeon must not use an ESU in an oxygen—enriche_d environment.

2 deposrtrons and documents the electrosurgtcal unit (ESU) is also descrrbed asa “bovre
: electrocautery, or cautery » In this memorandum, we use the terms interchangeably.

3 Plaintiffs’ engmeermg expert Dr Bruce Barkalow reached the same conclusmn Affidavit of
Bruce Barkalow at 10 11 : :



2) In head and neck surgery, ,with thel.o:r'ygen source close to the aurgical site,
the anesthesia prov_ider rnu's.t.turn off the oXygen bet‘dre the surgeon turns.
on the 1gmt10n | o | | o
| 3)‘ Commumcatron between the anesthesia provrder and the surgeon is
essentral |
Exhrbrt G to Afﬁdavrt of Grena Porto (collectmg authormes), Porto Aff. g 12; Barkalow
© AR, 913, Dechhemond test1t'1ed that “by the tn‘ne of Mrs. Faulkner’s ﬁre ECRI had |
A been putting out that message for 23 years » Exhrbrt 26 at 175-76
~ In Junie 2002 other health care prov1ders in North Carohna complred wrth these
basic guldehnes to prevent surgrcal fires. A hospltai polley at Durham Reg10na1 Hospltal .
_'requn:ed anesthetrsts to drscontrnue supplemental oxygen at least one minute before the.

electrocautery was used Exhrblt 28 At North Carohna Baptist Hospltals m Wmston— .

Salem, the hospltai pohcy requrred dlscontmuatron of oxygen “3 5 mmutes prror to the_

1mt1at1on of electrocautery use. about the head and neok ? Exhlblt 29 At UNC Hospltals
in Chapel Hill, surgeons insisted that oxygen be s_topped for at least a minute before

 turning on the cautery. Exhibit 30 at 129-32.

DA Kevin Henson and FRMC Were Negligent

A, Kevrn Henson

Kevrn Henson the anesthetrst employed by FRMC adrmmstered supplemental -

| ~oxygen to Mrs Faulkner in an open systern while Dr. Yerby was usrng the ESU only rnehes

away. Henson leﬁ a redundant plastre mask on top of the nasal cannula Exhrbrt 31 at 210' -

(“There was no purpo_se in leavmg it on ... The rnask created a. dangerous pool of -

10.



concentrated oxygen, which was then vented toward the surgtcal site wrth each pat1entf

breath Exhrbrt 27 at 3 Exhibit B to Barkalow Aff. Henson never commumcated with Dr.

'. Yerby about hrs use of ox}’gen Exhlblt 31 at 73; Exhlbrt 32 at 49 Dr Yerby ﬁrst knew. o

that oxygen was berng used when he saw ﬁre conung out of the oxygen tube Exh1b1t 32 at-
| Fiﬁe aoesthesia- experts testiﬁed that ﬁeuson violated‘ the standard .of"Care"
AEdward Sanders, M.D.; Davrd Lees, MD Pamela Blackwell CRNA Jack Norrls A
B CRNA Robert chkmson, CRNA . | |
_ The Doctors Company, HMA S 11ab111ty 1nsurer, recently pubhshed a risk o
management bulletm” titled “Playmg With Fire.” Exh1b1t 33, The bulletin emphasrzes
the néed to turn off nasal oxygen when a cautery is bemg used near the. face and the
’ rmportance of commumcatwn between the anesthesra prov1der and the surgeon about the ;
‘use' of oxygen, lc_l at 3. The ‘bulletin co_nclu_des:. “Fires. a_re preyentable in most cases,
Cases inyolvtnlg OR fires can be virtually iudefensibl'e.__’_" d - |
| B.'FRMC..-' o | R
| When Mrs. Faulkner was- burned FRMC had a pohcy t1t1ed “Gu1de11nes for the

. Prevention of Fire Hazards in an Oxygen Ennched Envuonment ? EXhlblt 15 Desplte the

title, the pohcy contains not one word about ﬁre greventton the pohcy addresses only what -

should be done after a fire occurs. Accordmg to plamtrﬂ‘s patrent safety expert Grena
Porto, former presrdent of the Amerlcan Soclety of Healthcare Rrsk Management and
" current member of JCAHO S Sentmel Event Adv1sory Group, FRMC’s ﬁre pohcy is -

| “grossly deﬁclent.” Porto Aff. 1[ 20. The FRMC_ policy stands in co_ntrast to polrcles at other

11



I'North Carolina hospitals, whioh contain clear guidelines for preventing surgical-'ﬁres. ._S_eg .

K BarkalowAﬁ' 115 Exhlblt 28 Exhlbrt 29

V : HMA Operates “Loursburg H M. A Inc Yasa Mere Instrumentahtv

‘ Plamtrffs alleged in thelr complarnt that defendant Health Management Assomates, o

Inc. (HMA) controls and operates defendant Loursburg, H. M A.,; Ing, (Loursburg HMA), 1ts o

wholly owned sub51d1ary, as a meie mstrumentahty Complamt 1 4, Second Amended
Complamt 94. HMA demed the allegatlon and contends that Loulsburg HMA operates as
an autonomous corporate ent1ty The evrdenoe strongly supports plamtlffs pos;tlon
| L. HMA and Loursburg HMA have identical ofﬁcers ‘In 2002, the prmolpal
ofﬁcers of HMA were-J oseph Vurnbacco (Presrdent and CEO), Robert Farnham (Semor
| K _Vice Pre51dent and CFO), and Tlmothy Parry (Semor Vice Presrdent). Exhibrt 34. In-—the -

2002 Busmess Corporatlon Annual Report subnntted to the North Carohna Seoretary of‘

- State, Loulsburg HMA 1dent1ﬁed its “prlnelpal ofﬁcers as Joseph Vumbacco (Presrdent._ '
and CEO), Robert Famham (Sentor Vice Pres1dent— and, CFO), and T nnothy [ParryA(Semor -
Vioe President). Exhibit 35. The address of .each- Louisburg FIMA officer was listed as
'5811 Peliean Bay Boulevard, Suite SOO, Naples, Florida — HMA’s corporate _headquarters.
Cla;Bahibitsd - | - : |

2. | Under the by-laws of Loursburg HMA, Vumbacco, Farnham and Parry had
total eontrol of the corporation The by—laws provrde “The busmess and affarrs of this
_ corporatlon shall be managed by its Board of Dlrectors three in number ? Exhrblt 36 at 10 .
'(Artlole I1, Sectlon 1) Under the by—laws “T he Presrdent [ie., Vumbacco] shall be the

: prmc:lpal executive ofﬁcer of the corporatlon and, subject to the control of the Board of

12



Directors, shall in general supervise and control all of the busmess and affa;rs of the

orporauon * Id. at 16 (Article IV Sectron 5) (emphasis added)

' . 3. Loulsburg HMA failed to observe cven the most mnnrnal corporate :
formahtles In their uutlal dlscovery requests served on April 25, 2003 on Vice Presrdent |
and General Counsel Tnnothy Parry, plamtlffs asked defendant Lou1sburg HMA to produce
| Mmutes of all Board’ meetmg of Louisburg HMA from Ianuary 1 2001 to present

: EXhlblt 37 (R/P 33) As documented in p1a1nt1ffs multlple discovery. motlons, defendants

ﬁrst refused to produce any- responswe documents Exhlblt 38, Then, under court, '

‘ rcompulslon aﬁer 1engthy delays defendants produced only rnlnutes of FRMC’s 1ocal ‘_

“Governing Board.” ‘Exhibit 39. In his depo31t1on on June 9, 2004,-Parry conﬂrmed that the
FRMC "‘Governing Board” was not an independent entity,- and possessed only’ the authority

delegated to it by the Board of Dn'ectors of Lou1sburg HMA ~ie. Vumbacco, Famham and
Pany Exhibit 40 at 83 After Parry descrlbed the “perfunctory’ annual Board “meetmg’ -

of Lou1sburg HMA and all other hosp1tal subsrdlarles at HMA headquarters in Naples, id. at

85- 87 platnt1ffs counsel again requested copres of the minutes of those meetmgs ﬁrst at- _ o

- the deposmon 1d ‘at 87 and. then by letter Exhlblt 41 Fmally, on June 29 2004 —. |

fourteen months aﬁer plaln’uffs dlscovery request,- elght months aﬁer Judge Titus’ order_

'. _compelhng production, and two months after Judge Manmng $ order nnposmg sancttons for . |

dlscovery abuses - HMA produced nunutes of the Loulsburg HMA board meetmgs

Exhibit 42; Exhibit 43 A review of the minutes, charitably described by HMA s local
counsel as “pro forma,” Exhibit 42, makes it apparent why HMA trled 50 hard to keep them

hxdden The mmutes and Parry s testrmony demonstrate that Loulsburg HMA hke the :

13



other local HMA subsidiaries, is a sham corporation, coimpl'etely do_rninated and controlled
by the sole shareholder HMA Exhibit 44 at’ 3»23
_ A4. HMA exercises its operatronal control by 1nstallmg HMA employees as Chlef

' Executlve Ofﬁcer, Chlef Fmancral Ofﬁcer and Chief Nursmg Ofﬁcer at each- HMA o

hosp1tal Exhrblt 45 (Bates No 000084) Tom Dumnng, CEO of FRMC reports to his ) _'

employer I—IMA through HMA s Regzonal Vrce President, Page Vaughan Exh1b1t 21 at 4, N
17, 25 .

o 5. At the same time that it was denymg its’ dommatron of FRMC m thrs
htlgatron, HMA took the opposrte tack in representatlons to the publ;c, 1nvestors and federal '
regulators In its websrte HMA proclan'ned that “Franklm Regronal Medical Center is
owned and _p_e&ted by Health Management Assoe1ates Inc. (HMA) of Naples, Florlda .

. Exhibit 46 (empha31s added) In its IO-K ﬁhng w1th the SEC in 2002, HMA declared that -

"as of September 30, 2002 Health Management Assoc1ates Inc ¥ perated 41 general acufe- L

A..care hospltals » Bxhibit 45 (Bates No. 000084). |

VI HMA Flddles Wlnle Patients Burn -

In 1999, and 2000, two patlents were bumed in surgrcal fires in HMA hospltals in
) South Carohna and Georgla Page Vaughan was the CEO of each hosprtal when the fire
_ occurred Exhibit 47 at 73, 90 91. Bruce Barkalow, CCE plamtrffs expert in medlcal :
technology safety, rev1ewed the depos1t10ns of Vaughan (Exhibit 47 and 48) other HMA |
and FRMC employees, and documents regardmg the South Carohna and Georgra ﬁres

: Barkalow Aff' davit, 1[ 9 Based on lns review of those materlals and hlS trannng and

:14"



'experience, Barkalow sumn'larized the fact_e about rhe fires that p’receded Mrs Faulkner’s,

and described HMA S respon81b111ty

, '10.-

11

12.

13.

14,

On September 23, 1999, a patrent was burned in a surglcal ﬁre at Carolma
Pines Regional Medical Center (Carolina Pines RMC), an HMA owned and

~ operated hospital in Hartsville, South Carolina, ‘The patlent was undergoing

the surgical removal of a lesion on her cheek, an outpatient procedie '
performed under conscious sedation. At the time of the fire, the patlent was
receiving supplemental oxygen via nasal cannula. THe surgeon was using an
ESU, A flash fire occurred, burning the patient’s. face. The fire was
preventable, and would not have occurred if recogmzed safety standards had

: been followed

At the time of the surglcal fire at Carollna Pmes RMC -the. adnumstrator of |
Carolina Pines RMC was Page Vaughan an HMA employee. Carolina Pines

RMC and HMA failed to conduct an adequate investigation- of the fire at - -

Carolina Pines RMC and fa1led to perform a proper root cause analy31s

After the ﬁre at Carohna Pines RMC I—IMA fa1led to' mform HMA
employees agents and medical staff members about the risk and prevention
of surgical fires, and failed to promulgate policies and procedures to reduce
the risk of surgical fires at Carolina Pines RMC and other HMA hospitals,
including FRMC. HMA’s acts ‘and -omissions in the aftermath of the

- ‘Carolina Pines fire vittually guaranteed that another smular ﬁre would '

subsequently occur at an- HMA hosprtal

On June 19, 2000 a patient was burned in a surgrcal fire at East Georgia
RMC, an HMA-owned and operated hosprtal in-Statesboro, Georgia, The
patient was undergoing the reémoval of cancerous lesions on.his nose, an

- outpatient procedure performed under conscious sedation: . At the time of the

fire, the pat1ent was receiving supplemental oxygen via nasal cannula,” ‘The |
surgeon was using an ESU. A flash fire occuired, burning the patient’s face.
The fire was preventable, and ‘would not have oceurred if recogmzed safety :

standards had been followed

At the time of the surgical fire at East Georgia- RMC the admm1strator of = -
East Georgia RMC was Page Vaughan, the former administrator-of Carolina
Pines RMC. Vaughan, East Georgia RMC -and HMA failed to conduct an_
adequate investigation of the fire at East Georgia RMC., HMA asserts that a
root cause analysis of the Georgia fire was performed, but claims that “these
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materials were not. retamed " The- destructlon of all coples of a root cause
analysis after a surgical fire indicates a disregard of the importance of
1dent1fymg and correcting conditions that threaten patlent safety

15. After the fire at Bast Georgia RMC HMA failed to inform HMA employees,
agents -and medical staff members about the risk and prevention of surgical
_ fires, and failéd to promulgate pohc1es and procedures to reduce the risk of
: surglcal fires at East Georgia RMC and - other HMA" ‘hospitals; mcludmgv B
FRMC.  HMA’s acts and omissions in the aftermath of the East Georgia fire
~ virtually guaranteed that another snmlar ﬁre would subsequentiy occur at an
. HMA hospital. -

16. After the fire at East Georgia RMC, HMA promoted Page Vaughan to the

' position of Regional Vice President, responsible for HMA hospitals in North
Carolind; South Carolina and Georgta and assigned Vaughan the role of
_conducting ~annual - quality assurance meetings for ‘HMA officers and
managers throughout the HMA system. Vaughan held the posmon of

Regional Vice President of HMA on June 25, 2002, when the fire at FRMC .

occurred; - Despite Vaughan’s knowledge. of the surglcal fires at Carolma
Pines RMC and East Georgia RMC, and despite his role in HMA’s quality
assurance- program, Vaughan failed to take any steps to- reduce the risk of
surgical fires at HMA hospltals, 1nclud1ng FRMC before June 25, 2002

17. Scott McIntyre was employed by HMA as Chief Operatmg Ofﬁcer of FRMC.
- when-the surgical fire occurred at FRMGC on June 25, 2002.° Mclntyre was
émployed by HMA as assistant administrator of East Georgla RMC when the

surgical fire occurred at East Georgia RMC on. June 19, 2000, Despite

MclIntyre’s. knowledge of the sufgical fire at East Georgia RMC; Mclntyre
 failed to take any steps to reduce the rtsk of surglcal ﬁres at FRMC before
" June 25, 2002, , _ ,

18. HMA failed to provide adequate training to its émployees and medical staff
members in the anticipation and prevention of surgical fires, and failed to
promulgate policies. and procedures to reduce the risk of surgical ﬁres at

' HMA hospitals, mcludmg FRMC before June 25 2002.

19. HMA’s acts and omissions after the South. ‘Carolina and Georgla fires
demonstrate a disregard for the safety of. patlents and empioyees in HMA
hospltals

~ 4 Bxhibit 49 atﬁt 9 (Afﬁdawt of Beth Wells)
5 See Exhibit 50 (Deposmon of Scott McIntyre)
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EXhlbit 51 at 276 281 83 (Barkalow Il) (June 11 2004)

‘VII. After Mrs Faulkner Is Burned HMA Falls to Take Actlon to Protect Other _

: After Mrs Faulkner was hurned- HMA repliCated' its response to the South
. Carolma and Georg1a ﬁres Agam, it conducted an madequate root cause analys1s Porto,
| - Aff 9 18 Agam, it falled to unplernent effectlve rrsk reductron strategies. - Id. | Agam it '-
refused to examme and change policies and practlces that posed grave r1sks for patlents
. and staff, Id. at‘[l22 | |

. HMA’s l1ab111ty insuter retamed ECRI to mvestlgate the cause of the fire. ECRI'

conducted a. thorough mvestrgauon and 1ssued a detarled report clearly 1dent1fy1ng the- o

| cause of the ﬁre The report states that the 1nvest1gat10n was undertaken ‘in part1a1
‘ fulﬁllment of FRMC s quahty assurance program »? Exhlblt 27 at 1 But HMA_ "
squandered that opportumty for qualrty improvement by burying the ECRI report HMA
. refuse_d to.share the report not o’nly'w1t_h.the Faulkners, but a_lso with.the employees_-and
medical staff -at FRMC ‘As a result; there has been no effective education about tire :

prevent1on and no change in pracuce to protect other patlents | |
- Cynth1a Pulley, FRMC’s Director of Rrsk Management and Quahty, never

received a copy of the. ECRI report. -Id. at 57-58. Pulley testified that. no’

changes were made in the hosp1tal’s pohcles and procedures as a result of Mrs ‘
Faulkner’s fire. Exh1b1t 51 at 71. ' '

SCE Sandy Sphar employed by HMA as FRMC s Chref Nursing Ofﬁcer never saw . -
a copy of the ECRI report. Exhibit 52 at 25. -Sphar said that no changes in .
policies were made as a result of the fire because “the policies we had in place
were appropriate for what we were doing.”” Id. at 26. When asked what caused
. the fire, Sphar responded: “I don’t know that.” Id. at 26-27. Sphar was unable
to explain how she could effectively discharge her respcnsﬂnhty to reduce the
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risk of harm to patients without receiving information about the causé of the
fire. Id. at36-41. S T

Tom Dﬁnning, the hospital CEO, has never seen the ECRI report. Bxhibit 21
~ at 13, 61. Dunning testified that FRMC took no remedial action as a result of
. the fire. Id. at 62-63.. L S o .

- After the Faulkner fire, Kevin ‘Henson, the nuise anesthetist employed by
" FRMC, sought to educate himself about fire prevention. Exhibit 31 at 216. He

asked Pulley, FRMC’s risk manager, what ECRI had concluded: about the

cause of the fire. Id. According to Henson, Pulley “said that information was

not available'to me.” Id. As a result, Henson maintains the illusion that the fire

" was an unpreventable “freak event,” and has made no changes in his practice.
Id. at 218. . ' - | ' ‘

'HMA did not provide a copy of the ECRI report to Dr. Yerby, the surgeon who
petformed Mrs. Faulkner’s operation. Exhibit 32 at 119-20. Dr. Yerby has not
spoken with anyone since June 25, 2002 about the cause of the fire. Id. at'122.
He has not reviewed medical literature to learn about the causes of surgical -
fires and how to prevent them, Id. at 122-23, When asked whether he had
taken any steps to prevent another fire from occurring, Dr. Yerby answered: “I
 do-not know what caused the fire, and I have not taken any steps to do things
 différently than I have been doing for 27 years.” Id: at 122.

- Dr. Steven Schwami, di.rAectoi‘r of the anesthesia dcpartménf and chief of ‘the
medical. staff. at FRMC, was present in the operating room when the fire

- occurred. Exhibit 53 at 37-38, 125-33, Dr. Schwam was not provided the -
results of the ECRI investigation. Id. at 187. Contrary to the opinion of every -
" expert witness, Dr. Schwam believes that the use of supplemental oxygen did

not contribute to the fire in'any way. Id. at-151. Dr. Schwam has not changed -
his practices since the fire. Id. at 197-98. In Dr. Schiwam’s opinion, Mrs.
Faulkner’s fire was an “unforeseeable and ‘unpreventable occurrence,” for
which no one is responsible. Id. at 204-03. T

Grena Porto, a national authority on patient safety, reviewed the djepositio'hé of

: Pulley, Sphar, Dunniﬁg, Henson, Yerby and Schwain. Porto concluded: A“By 'failing to -

share the ECRI report with those who had the greatesf need for the information, HMA -

again demonstrated a wanton and reckless disregard for the saféty of patients.” P(Srto_

 AFE 919,
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- Bruce" Barkalow, plaintift_"s’ expert in]med_ical technology -safety, sununarized_
' ,HMA’s response to.the:'ﬁre_that burned Mirs. Fautkner; |

20.  TIMA’s _conduct after Mrs. Faulkner was burnéd further confirms its
dlsregard for patient safety, Immediately after the fire on June 25, 2002,
HMA destroyed all partially burned ifems — key evidence in any fire
investigation, HMA hired ECRI to investigate the cause of the fire, but then
refused to.share the results of the investigation with- FRMC employees. and
medical staff members, depriving them of knowledge that could be used to

prevent similar fires in the future. As of December 1, 2004, FRMC had not |

amended, supplemented or replaced its deficient fire “prevention”. policy.

After the FRMC fire; just as it had done after the Carolina Pines RMC and
‘East Georgia RMC fires, HMA failed to inform HMA employees and
medical staff members at HMA hospitals about the risk and prevention of
surgical fires, and failed to promulgate policies and procedures to reduce the
risk of surgical fires at FRMC. and. other HMA hospttals HMA'’S acts and.
omissions in‘the aftermath of the FRMC fire virtually guarantee that another
snnllar fire will subsequentlv oceur at an HMA hospital..

‘ ABarkalow Aff €20 (emphasrs added). See Porto Aff at ‘[[ 18 - 22

ARGUI\/IENT

PLAINTIFES’ EVIDENCE IS SUFFICIENT TO SUPPORT A CLAIM FOR PUNITIVE
DAMAGES AGAIN ST HMA.,

" The purpose of punitive damages is “to pumsh a defendant for egregrously wrongful A
acts and .to deter the 'defendant and others 'ﬁom comrmttmg slmﬁar wrongful__acts.
N.C.GS. § 1D- 1'l Punitive dama'ges' may be aWarded if the .defendant is -liable -for.

compensatory damages and a statutory aggravatlng factor “was present and was related to -
| the injury for whlch compensatory damages was sough » § 1D- 15(a)(3) One of the-

aggravatmg factors is “willful or wanton conduct ? The pumtrve damages statute deﬁnesA -

“‘w111ful or wanton conduc » as “the conscious and mtentlonal drsregard of and mdrfference o

to the rrghts and safety of others, whrch the defendant knows or should know is reasonably '
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. tikely_to result in injury, damage, or-other harzn.” §A1D-5(7)'. In the ca-s.e of a corporation,
- punitive daniages may be awarded if “the ofﬁcers, direetors or managets of the corporation :
partlclpated in or condoned the conduct 2 § lD 15(c) | |
, Plamtlff’ ) ev1dence agamst HI\/IA meets the statutory test,

L AHMA Engaged in Wlllful and Wanton Conduct

N A.' HMA s Response to the South Carolinia and Georgla Fn‘e
_ .Throu gh 'afﬁdawts : depo'smons, exh1b1ts and discovery responSes ' piaintitfs’
' ev1dence is sufﬁment to show that HMA’s response to the two’ prlor ﬁres constltutes “w1llful
or wanton conduct ? |

I, Grena Porto afﬁdavit :

Grena Porto, plalntlffs expert in. pattent safety, risk management and quallty '
nnprovement analyzed in deta11 HMA s response to the South Carohna and Georgta
'ﬁres Porto. Aff at %9 9- 17. Porto concluded

By failing to take any effective remedial'rneasures after the 1999 and:’_Z,OOO- a

fires in the hospitals in South Carolina and Georgia, HMA acted with

~ conscious and intentional disregard of and indifference to"the safety of
patients in BMA hospitals. Asa result, Joan Faulkner was severely burned
~ and disfigured in a surgical fire that was. compietely preventable

1d. at | 17 Porto $ afﬁdawt is sufﬁ(:lent in 1tself to- defeat I—]MA s motlon for partlal

summary judgment.

2, '- Bruce Barkalow afﬁdavit' '

Bruce Barkalow S afﬁdav1t quoted at pp 15-16 above, is also sufﬁ01ent to defeat

HMA S motton
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3,- ) VDenositions exhibits and discoverv resn'ons'es
Plamtrffs expert afﬁdavrts are. based on facts contamed in the depos1tlons- »
'exhrbrts and d1scovery responses referenced in the afﬁdav1ts Those materrals,‘ _w1th or -
w1thout the expext afﬂdavrts, are sufﬁcrent to establish that HMA s eonduct in’ response_
to the South Carolina and Geotgia fires was W1llful and wanton, within the meanmg of
. the statute; ' |

B. HMA's Response to the Fire at FRMC

- HMA's eonduct aﬂer the Faulkner ﬁre ep1t0m1zes the * co_nscior'js and intentional
disregard of and mdrfference to the rlghts and safety of others

After Mrs Faulkner was burned FRMC HMA’s alter ego, r'rnmediately'

o destroyecl the evrdence When:- Dr Faulkner persrsted in askmg for a copy of the'. o

'mvestxgatrve report HMA fired hrm W1thout cause HMA dehberately chose not o shate -
“the ECRI report with the FRMC employees and medrcal staff members who most needed
: to see it, leaving them ignorant about the cause of the fire and fosterrng the eontmuatron
. of dangerous practices. Desp1te obv1ous deﬁerenc1es, FRMC retamed a ﬁre “preventlon
policy that says not one word about preventmg_ﬁres. I—IMA withheld information about |
the Faulkner fire an'd the earlier fires from its hospitals, deprivmg.:them of the _chance toA

learn how they could a\_foi,d a similar calamity.

.6 See Glenn v, Wagner 313 N.C. 450, 329 S. E 2d 326 (1985) (deﬁmng standard for plercmg the
corporate veil).
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1. HMA Is Respon31ble for the Acts of'its Ofﬁcers and Managers

' HMA s corporate ofﬁcers and managers partlcrpated in and condoned the wﬂlful E
'and wanton conduct, triggering. corporate 11ab111ty for pumtlve damages under § 1D- '

i 5(c)

Page Vaughan the Typho1d Mary of OR ﬁres served HMA as . CEO of the .

'hosprtal in South Carolma CEO of the hosprtal in Georgia, and then Reglonal Vice
~ President for the Carolinas Region' with company-w1de respon31b111ty- for HMA’s
“annual quality meeting Exhibit 47 at 118 19. Although Vaughan had direct personal ‘_
"knowledge of two terrlfylng ﬁres he d1d nothlng to prevent thetr recurrence. at his

_hosprtals, or in other HMA hospltals |
| After the fire at FRMC wﬂlful and wanton conduct occurred at the manager s :

'level inn Louisburg, when Dunmng, Sphar and Pulley d1d not act to prevent another ﬁre

- HMA ofﬁcers in Florlda engaged in wﬂlfui and wanton conduct when Barber ﬁred Dr. .' -

'Faulkner, HMA bur1ed the ECRI report and senior HMA ofﬁcmis took no actlon to. .

protect patients after a third devastatmg .ﬁre.
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CERTIFICATE OF SERVICE

I hereby cert1fy that the foregomg Plaintiffs Memorandum in Opposition to
HMA S Motlon for Partlal Summary Judgment on Pumtive Damages was served by hand ;
delivery to: -

Mark E. Anderson
* Patterson, Dilthey, Clay, Bryson &
Anderson, L.L.P.
4020 WestChase Boulevard Su1te 550
Raleigh, NC 27607 '

“William P. Damell

Young Moore and Henderson P.A.
'P.0.Box 31627 = .

Raleigh, NC 27622

This the / g )' day of August, 2005.

Burton Cralge Q
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1 h‘ereby certify- that the foregoing Plaintiffs’ Memorar_id'um in Opposition to
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Patterson, Dilthey, Clay, Bryson &
. Anderson, L.L.P.

- 4020 WestChase Boule\}ard. Sulte 550
‘ Ralelgh NC 27607

: Will_iam P. Daniell . o
_ Young Moore and Henderson P.A,

P.0. Box 31627
Raleigh, NC 27622

ThJS the z day of August 2005
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Burton Crai ge ﬂ
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