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orth Carolina is one of only five jurisdictions that retain the antiquated doctrine of 
contributory negligence. Here, as in Alabama, Maryland, Virginia and the District of 
Columbia, a plaintiff whose negligence makes the slightest contribution to his injury is 

barred from recovering any damages against the tortfeasor. The other 46 states, either by judicial 
decision or by statute, have adopted some form of comparative fault, allocating damages based 
on the degree of fault among the plaintiff and the defendants. 

 N
For many decades, commentators have agreed that the contributory negligence defense 

should be abolished. By contrast, there has been a lack of consensus about the optimal form of 
comparative fault. States that have abandoned contributory negligence have devised a wide range 
of systems of comparative fault and imposed diverse limitations on joint and several liability. 
Some systems have been viewed as unfairly favoring plaintiffs, and others as unfairly favoring 
defendants. 

In 2002, the National Conference of Commissioners on Uniform State Laws approved a 
model bill titled the Uniform Apportionment of Tort Responsibility Act (UATRA).1  A broadly 
representative 12-member committee, including North Carolina Court of Appeals Judge James 
A. Wynn, Jr., drafted the model act. 

The UATRA drafters sought to incorporate features that have worked well in 
comparative fault jurisdictions, and to ameliorate perceived inequities. Notably, the model bill 
includes a procedure for reallocating responsibility among solvent defendants if the judgment 
against a culpable co-defendant is uncollectible. 

In 2007, four Republican state legislators (Reps. Blust, Hilton, Holloway, and McGee) 
introduced a bill to adopt UATRA in North Carolina.2  The proposed legislation would 
revolutionize North Carolina tort law by ending contributory negligence, adopting a system of 
comparative fault, and modifying joint and several liability. Legislators are likely to reintroduce 
the bill in 2009. If North Carolina adopts UATRA, it will be the first state to do so. 

Comparing UATRA with the current law in North Carolina, and with other states’ 
versions of comparative fault, this article focuses on five critical questions that confronted the 
drafters of the model act. 
 
1. What Degree of Fault Will Bar the Plaintiff from Recovering Damages? 
Under the traditional rule of contributory negligence, still applicable in North Carolina, even 1 
percent fault by the plaintiff is a complete bar to recovery. 



In a “pure” system of comparative fault, in effect in thirteen states,3  the plaintiff is 
barred from recovering any damages only if she is 100 percent at fault. If her relative fault is les
than 100 percent, she is entitled to recover the amount of damages awarded, reduced by
percentage of responsibility. For example, in a pure comparative fault jurisdiction, if the plaintiff 
is 70 percent at fault and the defendant is 30 percent at fault, and the jury determines that the 
plaintiff’s damages are $100,000, judgment will be entered against the defendant for $30,000. 

s 
 her 

Thirty-three states have adopted “modified” comparative fault, which bars the plaintiff 
from recovery if her fault exceeds a certain threshold. Under the most common variant, 
prevailing in 21 states,4  the plaintiff may not recover any damages if her fault is “greater than” 
50 percent. The other common variant, used in 12 states,5  bars the plaintiff from recovery if her 
fault is “equal to or greater than” 50 percent. The distinction is important because juries often 
find a plaintiff to be 50 percent at fault. 

The UATRA drafters endorsed modified comparative fault and left to the state legislature 
the choice between the two common variants. The sponsors of the North Carolina bill chose the 
version that permits the plaintiff who is 50 percent at fault to recover 50 percent of her damages: 
 

If the claimant’s contributory fault is greater than the combined responsibility of 
all other parties and released persons whose responsibility is determined to have 
caused personal injury or harm to the property of the claimant, the claimant may 
not recover any damages.6 

 
Where more than one defendant is at fault, a plaintiff may recover part of the damages caused by 
each culpable defendant, even though the plaintiff’s fault equals or exceeds that of a particular 
defendant, as long as the claimant’s fault does not exceed the combined fault of the other 
responsible parties. 
 
2. Is Fault Allocated to Non-Parties? 
The second critical question is whether the allocation of fault includes non-parties. The plaintiff 
may not be able to identify every person at fault, or a culpable person may be immune from 
liability or outside the court’s jurisdiction. If the jury is instructed to allocate fault among non-
parties as well as parties, the party defendant may be able to drastically diminish its 
responsibility by shifting the blame to alleged tortfeasors who could not have been named as 
defendants. 

If, on the other hand, the allocation of fault is confined to parties, a defendant cannot 
deflect responsibility to another alleged tortfeasor unless it joins that person as a co-defendant. 
When fault is allocated only to parties, the defendant, not the plaintiff, has the burden of joining 
the third party or pursuing the culpable non-party in a subsequent action for contribution. 

The comparative fault jurisdictions are split on this issue. In some states, fault is allocated 
only among the parties that remain in the case at the time the case is submitted to the trier of 
fact.7  In other states, fault is allocated to all tortfeasors, even if they were never parties to the 
action.8  Several states, including Connecticut, Kentucky and Oregon, take a middle course, 
limiting the allocation of fault to the parties at trial and non-parties who previously settled with 
the plaintiff.9 

The drafters of UATRA followed the middle path. They rejected the pro-defendant 
position of allocating fault to non-parties, as well as the pro-plaintiff position of allocating fault 
only among the parties present when the case is submitted to the jury. Instead, the allocation of 



fault under UATRA is limited to the current parties and “released persons.”10  If the plaintiff 
settles with one defendant and proceeds to trial against the second defendant, the jury is asked to 
apportion fault between the plaintiff, the current defendant, and the released defendant. The jury, 
however, is not permitted to consider the fault of an alleged tortfeasor that is not a party and has 
not entered into a settlement with the plaintiff. 
 
3. Under What Circumstances Are Tortfeasors Jointly Liable? 
North Carolina, like the other contributory negligence jurisdictions, retains full joint and several 
liability. Under joint and several liability, the plaintiff can recover the entire amount of the 
recovery from any defendant adjudged to have contributed to an indivisible injury, even if that 
defendant was only partly at fault. 

After states adopted comparative fault, it became difficult to justify the continuation of 
pure joint and several liability. Judges, legislators, and commentators questioned the fairness of 
holding one of multiple tortfeasors responsible for more than its proportional share of the 
damages, especially when the plaintiff also was at fault. In many states, the advent of 
comparative fault was accompanied by the abolition of joint and several liability. For example, in 
1992, when the Tennessee Supreme Court renounced contributory negligence, it declared joint 
and several liability to be “obsolete.” The court reasoned: 
 

Having thus adopted a rule more closely linking liability and fault, it would be 
inconsistent to simultaneously retain a rule, joint and several liability, which may 
fortuitously impose a degree of liability that is out of all proportion to fault.11 

 
Only four comparative fault states – Delaware, Maine, Massachusetts and Rhode Island – 

retain pure joint and several liability. 
In a system of pure several liability, each tortfeasor is responsible only for its percentage 

share of fault. While advocates for defendants perceived inequities in the coexistence of 
comparative fault and joint and several liability, advocates for plaintiffs understood that the 
complete elimination of joint liability would create other inequities. In almost all comparative 
fault jurisdictions, courts and legislators have created exceptions to the general rule of several 
liability. 

Incorporating three important exceptions to several liability, UATRA retains joint 
liability in the following circumstances: 
 

(a) Vicarious liability. Under UATRA, tortfeasors are jointly liable if there is a 
principal-agent relationship. UATRA provides that “the court shall determine the 
extent to which the responsibility of one party, which is based on the act or omission 
of another party, warrants that the parties be treated as a single party for the purpose 
of submitting interrogatories to the jury . . .”12  The most common reason for unitary 
treatment is a respondeat superior relationship between principal and agent, including 
employer and employee. 

 
(b) Parties acting in concert or with an intent to cause harm are subject to joint and 

several liability.13 
 



(c) “If a party is adjudged liable for failing to prevent another party from 
intentionally causing personal injury to, or harm to the property of, the claimant, 
the court shall enter judgment jointly and severally against the parties for their 
combined shares of responsibility.”14 

 
A few states have carved out an exception to their general rule of liability for medical 

malpractice cases. West Virginia retains joint and several liability except in medical negligence 
cases.15  Michigan, by contrast, has a general rule of several liability and imposes joint liability 
only in medical malpractice cases in which the plaintiff is not at fault.16 

Some states retain joint and several liability when the tortfeasor’s fault exceeds a certain 
threshold. For example, in South Carolina and New Hampshire, a defendant whose fault is less 
than 50 percent is severally liable, but a defendant whose share of the total fault is 50 percent or 
greater is jointly and severally liable.17 

Striking another balance between the two systems of liability, the Washington statute 
provides that defendants are severally liable if the plaintiff is partly at fault, but jointly and 
severally liable when the plaintiff is not at fault.18 
 
4. When Multiple Defendants Are Liable, Who Bears the Risk of an Insolvent Defendant? 
Under traditional principles of joint and several liability, if one of two defendants is insolvent, 
the plaintiff has the right to collect all her damages from the solvent co-defendant. The defendant 
who satisfies the judgment has the burden of initiating a contribution action against the non-
paying co-defendant. 

The most important consequence of the abolition of joint and several liability is shifting 
the risk of a co-defendant’s insolvency from the solvent co-defendant to the plaintiff. Under a 
system of pure several liability, if the insolvent defendant is 80 percent at fault and the solvent 
defendant is 20 percent at fault, the plaintiff will recover only 20 percent of her damages. 

Recognizing the unfairness of saddling the plaintiff with the entire risk of a co-
defendant’s insolvency, several states have adopted a procedure for reallocating the share of the 
damages attributed to the insolvent tortfeasor. For example, in Minnesota, any damages that 
cannot be collected from one defendant are reallocated to the plaintiff and the remaining 
defendants in proportion to their comparative fault.19  In Connecticut, economic damages are 
reallocated to the remaining solvent defendants, and noneconomic damages are reallocated to the 
plaintiff and the remaining solvent defendants based on their proportional fault.20 

As in the reallocation jurisdictions, UATRA provides a procedure for shifting the risk of 
a co-defendant’s insolvency from the plaintiff to the solvent co-defendant. After the trier of fact 
apportions fault among the parties and makes its award of damages, the plaintiff may move the 
court to determine whether any of the share for which a party is liable “will not be reasonably 
collectible.”21  Once the court has determined that all or part of a share is not reasonably 
collectible, it reallocates the uncollectible share to the other parties, including the claimant and 
any released person, based on each of the remaining parties’ relative proportion of responsibility. 

When the plaintiff is not at fault, reallocation leaves her in exactly the same position as 
under a system of joint and several liability. For example, if the plaintiff (P) is not at fault, an 
insolvent defendant (D1) is 60 percent at fault, and a solvent defendant (D2) is 40 percent at 
fault, the entire share of damages attributed to D1 is reallocated to D2. 

When, however, the plaintiff is partly at fault, she shares some of the burden of 
reallocation. Suppose that P is 20 percent at fault, and D1 (insolvent) and D2 (solvent) are each 



40 percent at fault. After reallocation, P’s comparative share of the fault vis-à-vis D2 is 33.3 
percent. She will be entitled to recover only 66.7 percent of the damages awarded – not the 80 
percent that she could have recovered in a system of pure joint and several liability. 
 
5. To What Extent Does a Prior Settlement with a Co-Defendant Diminish the Plaintiff’s 
Recovery from a Defendant Adjudged To Be Liable? 
The final critical question in designing a system of comparative fault is the extent to which a 
prior settlement diminishes the plaintiff’s recovery from a liable defendant.  

Under joint and several liability, the amount of the settlement is deducted from the 
amount awarded at trial on a dollar-for-dollar basis. Consider a case in which the plaintiff settles 
with one co-defendant (D1) for $30,000, proceeds to trial against the second co-defendant (D2), 
and receives an award of damages from the jury of $300,000. The court will impose a set-off of 
$30,000 for the prior settlement and enter judgment against D2 for $270,000, leaving the 
plaintiff with a total recovery of $300,000, the full amount of the jury award. 

A system of comparative fault and several liability alters this calculus to the plaintiff’s 
detriment. As in the previous example, suppose that P settles with D1 for $30,000, proceeds to 
trial against D2, and again obtains a verdict of $300,000. Assume that the jury apportions fault 
equally between D1 and D2. If liability is several and not joint, P will be able to recover only 
$150,000 from D2 ($300,000 x .50), for a total of $180,000 ($30,000 plus $150,000), or 
$120,000 less than she would have recovered in a system of joint and several liability. 

Because UATRA includes released parties in the apportionment of fault, it places on the 
plaintiff the entire risk of obtaining an inadequate settlement from the settling party. This feature 
of the model act may have the unintended consequence of discouraging settlements and forcing 
parties to trial, even if they are willing to settle for their insurance limits and have no collectible 
assets beyond those limits. 

The drafters of the North Carolina statute should amend UATRA to encourage settlement 
with a party when nothing more could be recovered from that party by forcing it to trial. 
Following the guidance of the American Law Institute’s Restatement on Apportionment of 
Liability,22  the statute should provide a procedure for judicial review of the proposed settlement 
to determine whether the amount of the settlement is all that could reasonably be collected from 
the settling party (D1). Once the plaintiff obtains a judicial declaration to that effect, she could 
settle with D1 and proceed to trial against the non-settling party (D2). If the verdict against D2 
exceeds the amount of the settlement with D1, the plaintiff would recover the amount of the 
verdict from D2, less the amount of the settlement with D1. If, on the other hand, the verdict 
against D2 is less than the settlement with D1, the plaintiff would recover nothing from the non-
settling defendant. 
 

he Uniform Apportionment of Tort Responsibility Act is a useful but imperfect model. 
Drafters of the North Carolina statute should consider two amendments that would more 

equitably apportion fault among the parties: 
T 
 

1. As in South Carolina and New Hampshire, a joint tortfeasor responsible for 50 
percent or more of the total fault should be subject to joint and several 
liability. Alternatively, as in Washington, when the plaintiff is not at fault, 
joint tortfeasors should be jointly and severally liable. 

 



2. The statute should provide a procedure to encourage early settlement with 
defendants who voluntarily offer to pay the maximum amount they could be 
required to pay at trial. 

 
If adopted, UATRA will dramatically alter tort litigation in North Carolina. With the 

amendments suggested above, the model act offers an excellent opportunity to end the harsh and 
inequitable doctrine of contributory negligence.   
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